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Certificates of Reliability

here is an interesting dilemma that
Tthe NY regulators have been facing

for literally decades now. It involves
a well-defined and acknowledged violation
of the insurance law and regulations that
has defied any viable enforcement solution.
The subject is the issuance of insurance
certificates that improperly expand or pro-
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vide coverages not intended or included
in the policy itself, or which are not prop-
erly filed with the regulators.

This is a problem that was first formal-
ly recognized in 1995 when the Insurance
Department issued a circular letter to all
licensed p/c companies noting that “some
cities, counties, and other organizations”
have been insisting on receiving certificates
of insurance that “appear to alter the terms
of the actual policy; including the addition
of “hold harmless” provisions. The circu-
lar letters pointed out that certificates of
insurance should only reflect the actual
terms of the policy, and if they expand on
or add terms, then they are “policy forms”
requiring filing. Seems pretty straight-for-
ward, right? Well, apparently not.

In 1997 the Department issued a sec-
ond circular letter on the issue, this time
broadcast not just to p/c companies, but
also to all licensed producers and “City,
State and Municipal Agencies and other
Public Authorities and Corporations” In
addition to reiterating the problem of
insureds demanding expanded certificates,
the letter confronted the developing prac-
tice of public agencies requiring the pro-
ducer to execute the agencies’ own forms
of certificates, or that modify the terms of
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the standard ACORD form, to include
“terms or clauses that the public entity
requires but are not contained in the insur-
ance policy” Additionally, these forms
often provided that in the event of conflict
or inconsistency with the policy, the terms
of the certificate controlled.
Unfortunately, the focus of enforce-

Apparently, however, going after the little guy (the
producers) has not stopped the big guys (the
public agencies and other entities) from continuing
to defy the law and ignore the repeated lines in
the sand drawn by the regulators.

ment has been on the producer caught
between the proverbial rock and a hard
place by being pressured to issue the cer-
tificate or agency imposed form or lose a
major account to another producer willing
to do the public agency’s bidding.

Over the next fifteen years or so the
Department issued numerous opinions on
various aspects of the issue—at least seven
opinions issued by the office of general
counsel from 2000 though January 2011
(none, of course, have been issued by the
Department of Financial Services since
taking over in October 2011—the DFS
simply does not issue opinion letters). All
of these opinions repeat the mantra that
certificates issued to or forms generated
by public entities that expand terms of cov-
erage, or add terms that have not been
approved by the carrier or filed with the
Department, violate the insurance law and
are prohibited. These rulings also repeat-
edly warn producers—the only licensed
entity the Department has direct control
over in these scenarios—of the conse-
quences of issuing such improper certifi-
cates that expand coverage. Apparently,
however, going after the little guy (the pro-
ducers) has not stopped the big guys (the
public agencies and other entities) from

continuing to defy the law and ignore the
repeated lines in the sand drawn by the
regulators.

Enter the Legislature. For the third con-
secutive year, the NY Legislature has con-
sidered a bill to address the certificate issue.
The approach is to make it a violation of
law for any person or governmental entity
to “prepare, issue, request, or require the
issuance of a certificate” that expands, adds
or alters terms of coverage, or knowingly
requests the issuance of a certificate of
insurance that contains false or misleading
information. In other words, the legislation
targets the end-user of certificates and not
just the producer stuck in the middle.

The proposed legislation also expands
enforcement. In addition to the usual
investigative and enforcement authority to
the superintendent of financial services,
the proposed legislation also empowers the
state inspector general to investigate and
enforce the provisions of the law against
“any governmental entity that is considered
a covered agency” under the State’s
Executive Law. It is noted that while the
definition of “covered agency” is broad, it
includes an interesting exclusion—“multi-
state or multi-national authorities”—that
may prove problematic down the road (i.e.,
does that mean that a public entity such
as the NY-NJ Port Authority is beyond the
reach of the legislation?).

The legislation was passed in both
houses of the NY Legislature in June 2013,
but—as is often the case—it was not deliv-
ered to the Governor until December 2013
as part of a year-end bundle of legislation,
and was one of 32 pieces of legislation
vetoed by the Governor before year-end.
What may have seemed to be a logical
piece of legislation from an insurance per-
spective apparently was not so logical to
certain public entities—particularly those
with their own forms of certificates.

The legislation was reintroduced in the
2014 term and again passed both houses.
The only difference I could find in its cur-
rent form over last-year’s vetoed version is
the addition of an exception if “the certifi-
cate is a form promulgated by a govern-
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mental entity that is considered a covered
agency under section fifty-one of the exec-
utive law, provided such form has been
approved for use by the superintendent”
As of this writing, the newly passed bill
has not been forwarded to the Governor,
and we'll have to wait and see whether it
will be done soon or held and forwarded
as part of a year-end bundle (the practice

of delaying presentation of passed bills to
the Governor is a time-honored way to
give the Governor’s office sufficient oppor-
tunity to consider the numerous “non-
essential” bills passed by the Legislature so
they do not become law by unintended
neglect).

I do not know if the current legislation
will satisfy the Governor’s office or the
public entities that have opposed the prior
attempts to address the expansive certifi-
cate issue. I also do not know whether the

administration.

CUSTOM CONFIGURED SOLUTIONS

INFORMATION TECHNOLOGY SOLUTIONS
THAT WORK FOR YOUR BUSINESS

SIMPLIFYING IT

Our award-winning Aspire Information System is real-time... web-based... a
complete end-to-end scalable solution custom configured to address all of your
business requirements for policy, claims and reinsurance transactional

SYSTEM FEATURES

Software as a Service
Rating Engine
Forms Generation Engine

Automated Batch Processing

Bulk Payment Processing

Accounting (premium and loss)

Financial Analytics
Data Migration Services

3rd Party Service Integrations

Portable Data Analytics
Agent/Broker Profiles

TRADING PORTALS

CORE MODULES

Company Policy
Producer Claims
Consumer Reinsurance
SUPPORTED
SUPPORTED | BUREAUS Admitted
P&C - All 150 Surplus Lines
A&H AAIS Risk Retention Groups
AD&D & all other Captives
Stat Plans Self Insureds

M@L{@D@&%

Techmologies

A Limited Liabfility Compamny

2 %
. baiBing ¢ / gy solitions br grow vour baginegs. ..
,ﬂ[f,p,(,},/ Zf /méjr)ﬂ//j( Citeons ¢(r///mz»/ ousr” Uufeneff

500 Craig Road
Second Floor
Manalapan, NJ 07726

Tel: (732) 863-5523

Web: www.maple-tech.com

8 June 23,2014 / INSURANGCE ADVOCATE

What may have seemed to
be a logical piece of
legislation from an
insurance perspective
apparently was not so
logical to certain public
entities - particularly those
with their own forms of
certificates.

new legislation, if signed into law, will be
any more successful in ending the issuance
of improperly expansive certificates than
the past efforts of the insurance regulators
under the seemingly clear terms of the cur-
rent laws and regulations. One would
hope, however, that at the very least a dia-
logue among carriers, public entities and
the regulators has developed throughout
this process to address the underlying
needs and problems of each.

The only successful long-term solution
may be the ability of the parties themselves,
through dialogue and compromise, to bal-
ance the insurance needs of the public enti-
ties with the underwriting needs of the car-
riers and the enforcement obligations of the
regulators — and, of course, to get the pro-
ducers out of the line of fire![JA|
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