[ I N S l G H T] By Peter H. Bickford

The Sausage Factory

here are a number of variations to
Tan old saw comparing the messy

legislative process with sausage
making. A common current iteration
observes that: “If you love the law or
sausages you should never see either one
made.” Given the vagaries of law-making
mills, imagine the possibilities when rely-
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ing on legislation to solve a simple regula-
tory issue that has evaded resolution for
two decades!

Case in point: the 20-year and count-
ing attempt by New York’s insurance reg-
ulators to address a seemingly simple reg-
ulatory problem - preventing the issuance
of insurance certificates that improperly
expand or provide coverages not included
in the policy itself. As described in my
column last June (“Certificates of
Reliability;” IA June 23, 2014), the problem
seems to have developed from a growing
insistence by a number of city, state and
municipal agencies and other public
authorities and corporations that brokers
issue forms of certificates expanding cov-
erages of, or are inconsistent with, the
actual policy.

For more than 15 years the regulators
have been unable to stop the practice or
to protect its licensees, the brokers caught
between the regulators and the pressure
from their customers. From 1995 through
2011 NY regulators issued at least two cir-
cular letters and seven opinion letters on
the topic. At first these efforts were
focused solely on the brokers, who were
the pawns in the middle. When that lim-
ited effort did not work, the rulings were
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expanded to include the public agencies
and authorities, which largely ignored the
directives. After all, the Insurance
Department (and now the Department of
Financial Services) had no regulatory
authority over them, and the brokers were
no match for the insistence of the agencies.
So it is understandable that a legislative

Given the vagaries of law-making mills, imagine
the possibilities when relying on legislation to
solve a simple regulatory issue that has evaded
resolution for two decades!

cure was deemed necessary.

For three years running, legislation was
introduced designed to target the end-user
of certificates and not just the broker by
making it a violation to “prepare, issue,
request, or require the issuance of a cer-
tificate” that expands, adds or alters terms
of coverage, or to knowingly request the
issuance of a certificate of insurance that
contains false or misleading information.
The legislation also provided regulators
with enforcement teeth beyond just being
against the hapless brokers. Although the
Governor vetoed the first two attempts
without formal comment, there was some
optimism that the 2014 attempt would be
successful. Passed by both houses of the
Legislature in June, the bill was submitted
to the Governor at the last possible
moment - December 30th - and the
Governor took almost the entire 30 days
he had to act on the bill. This time he
approved the bill so that it is now law effec-
tive at the end of March. The cure is now
law. Problem solved! Not so fast!

Governor Cuomo’s approval memo
reads in its entirety as follows:

“This bill would regulate the
form and content of certificates
of insurance to ensure that such

certificates are not misused or

abused. As drafted, however, it

contains a number of technical
flaws and would not provide suf-
ficient oversight authority to the

Department of Financial Serv-

ices. The Legislature has agreed

to amend this bill and enact a

chapter amendment to correct

these deficiencies and on that
basis, I am signing this bill”

Technical flaws? Insufficient oversight
authority to the DFS? The expanded
authority granted DFS over end-users of
insurance certificates in the bill did not go
far enough to control the abusive use of
insurance certificates? Throw a couple
more sausages on the grill and let’s take a
look at what the Legislature has proposed
as “technical” changes!

In early February the technical adjust-
ment legislation was introduced in both
houses of the NY Legislature. Remarkably
little of the bill signed into law in January
remains intact in this legislative fix. It is,
in essence, a complete rewrite of the bill
leaving little of its original wording intact.
While in some respects the revised bill may
be a better drafted, clearer presentation of
the issue, in two significant ways the pro-
posal is a giant step backwards. First, the
revised bill adds the element of willfulness
for there to be any enforcement. For
instance, an agency requiring that a broker
use an unapproved certificate is only sub-
ject to the enforcement provisions of the
bill if it acted “willfully” Conversely, one
may assume, if the act was not “willful”
the use of an improper certificate would
be acceptable and not subject to penalty.
I am not sure how insisting on the use of
a non-approved certificate could be any-
thing other than willful, but if the law is
revised as proposed, any enforcement
action by the DFS will most assuredly be
met with the defense that the action was
not willful. Adding such a requirement to
a seemingly cut and dried, black and white
rule is effectively de-fanging the law.

The second major setback is the pro-
posed bill’s exclusion of governmental
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agencies from the enforcement provisions
of the law. Given that governmental agen-
cies are among the principal beneficiaries
of improper certificates, this would seem
to be yet a further dilution of the law’s
effectiveness. Rather than increasing the
enforcement capabilities of the DFS as
called for by the Governor’s approval
memo, the proposed technical corrections
to the law would appear to do the contrary.
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It is almost axiomatic that an insurance
certificate cannot be used to expand or
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It is almost axiomatic that
an insurance certificate
cannot be used to expand
or change coverage. Yet if
the current “technical” bill
is adopted, the legislative
effort would come full-
circle from a possible fix
back to square one within
one legislative cycle.

change coverage. Yet if the current “tech-
nical” bill is adopted, the legislative effort
would come full-circle from a possible fix
back to square one within one legislative
cycle.

One can imagine the political consid-
erations that have been brought to bear on
this simple issue - pitting public authori-
ties against insurers and regulators. But
those political realities only make the con-
cerns more real. Two decades of failed reg-
ulatory and legislative efforts to control an
identified abuse of a bright light rule does
not bode well for solving other more sig-
nificant, broad-based issues.[/A

Classified
Opportunities

Classified advertisements must
be received by MONDAY NOON
prior to publication date for inclu-
sion in that week’s issue. Rate is
$42 per inch, per insertion,
payable in advance of publication
date. In addition, there is a $5
charge for advertisers requesting
to assign box numbers forwarded
via first class mail.

(Response forwarding expires
30 days after publication.)

914.966.3180
g@cinn.com






