[ I N S I G H T] By Peter H. Bickford

Mixed Messages

here were two recent, seemingly
Tunrelated events involving NY’s

superintendent of financial services
- one in his capacity as the chief financial
services regulator and one in his separate
role as receiver of an insolvent insurer —
that send strikingly opposite messages.
First there was the very public castigation
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to fire four employees who played central
roles in the bank’s improper conduct, a
partner of a prominent National law firm
is cited in the article as commenting that
the New York regulators, more than any
other agency, “put their money where their
mouth is” on holding individuals liable.
Contrast the action against

Contrast the action against Commerzbank and
certain of its employees with the failure of the
same New York regulator in his capacity as
receiver of ELNY to take any action to hold anyone
accountable for ELNY’s $2 billion failure under the
supervision of his predecessors or, possibly more
troubling, his extraordinary efforts to shield those
responsible and thwarting any and all efforts by
the shortfall victims to independently seek redress

for the mishandling of the ELNY estate.

of the New York branch of Commerzbank
AG held accountable to the tune of $1.45
billion in fines ($610 million of which went
to the DFS) for “Banking Law violations
in connection with transactions on behalf
of Iran, Sudan, and a Japanese corporation
that engaged in accounting fraud” In
addition to the monetary fines,
Commerzbank was forced to terminate
employees found to have engaged in
improper conduct, and to install an inde-
pendent monitor to ensure future compli-
ance with anti-money-laundering laws.

The other event was the recent filing
by representatives of the shortfall victims
of the failed rehabilitation of Executive Life
Insurance Company of New York (ELNY)
of a petition to New York’s Court of
Appeals in a last-ditch effort to get the con-
tempt order against them reversed.

What could these two events possibly
have to do with each other?

A Dow Jones News Service article on
the Commerzbank settlement emphasized
that the “weight of responsibility for poten-
tial unlawful conduct is increasingly being
borne by individuals . . ” Referring to the
settlement terms requiring Commerzbank
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Commerzbank and certain of its employ-
ees with the failure of the same New York
regulator in his capacity as receiver of
ELNY to take any action to hold anyone
accountable for ELNY’s $2 billion failure
under the supervision of his predecessors
or, possibly more troubling, his extraordi-
nary efforts to shield those responsible and
thwarting any and all efforts by the short-
fall victims to independently seek redress
for the mishandling of the ELNY estate.
(Refresher course: 20 plus years after hav-
ing been placed in rehabilitation as a solvent
company to “protect” its assets from its insol-
vent parent, ELNY was determined to be
insolvent by almost $2 billion. In 2012 the
court approved the receiver’ liquidation plan
that addressed the shortfall through contri-
butions from state guaranty funds and by
slashing about $900 million in policyholder
benefits. The bulk of these cuts were visited
on 1500 of the 10,000 or so policyholders,
mostly structured settlement annuitants,
many of whom were victims of accidents or
other traumas deeply dependent on the pay-
ments - the so-called shortfall victims.)
After the court approved the liquida-
tion of ELNY and the receiver’s restruc-

turing plan slashing the benefits of the
shortfall victims, and after all appeals for
reconsideration of the plan were rejected,
certain of the shortfall victims urged the
superintendent as regulator to, at the very
least, investigate the mismanagement of
the estate and hold those determined to be
responsible accountable for their miscon-
duct. When the superintendent ignored
these requests, the shortfall victims
attempted to do so on their own by bring-
ing a Federal lawsuit — not to overturn the
restructuring plan approved by the courts,
but to pursue those parties responsible for
ELNY’s colossal failure while in state reha-
bilitation.

What was the superintendent’s
response? He went back to the State court
that approved the liquidation plan and got
it to hold the lawyers for these shortfall
victims in civil contempt and fined. The
basis for the contempt? Violation of the
broad immunity provisions inserted into
the liquidation order as insisted on by the
superintendent for anyone who had any-
thing to do with the rehabilitation of ELNY
and the restructuring plan. Rather than
risking ongoing contempt fines, the
lawyers withdrew the Federal action. The
current filing is an attempt to have this
contempt determination reversed.

The contrast with Commerzbank is
striking. On one hand, the superintendent
pursued and took action against
Commerzbank for its misconduct, including
action against individual employees of the
bank directly involved in the misconduct.
On the other, the same superintendent
refused to investigate the mismanagement
of the ELNY estate, sought and obtained
immunity for all involved, and sought and
obtained civil sanctions against the lawyers
for their audacity in attempting to do what
the superintendent refused to do.

The actions by the superintendent in
the ELNY matter were not simply passive.
They were intentional. Because there is
no provision for statutory immunity for
the receiver or his agents in the Insurance
Law, the superintendent had to proactively
seek inclusion of immunity in the order,
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and he did so on the broadest possible
basis without regard for the claims of mis-
management.

Why, some ask, do I keep harping on
the failure of Executive Life? The answer
is simple: the superintendent has publicly
and repeatedly preached about the need
for aggressive action to ensure that the
consumer is protected from improper
actions by regulated companies. He keeps
making headline after headline about his
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aggressive actions against wrongdoing, fail-
ure to comply with the law and protection
of the consumer of financial services. And
now, with the Commerzbank settlement,
he is also pursuing individual employees
involved in improper acts as well as the
licensed company.

There is no quarrel with these actions
when pursued for the right reasons and
against proven wrongdoing. However, the
superintendent’s motive and sincerity must
be questioned in view of his lack of pursuit
of wrongdoing and mismanagement under
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There is no quarrel with
these actions when
pursued for the right
reasons and against proven
wrongdoing. However, the
superintendent’s motive
and sincerity must be
questioned in view of his
lack of pursuit of
wrongdoing and
mismanagement under his
own roof.

his own roof. In ELNY, the superintendent
as receiver not only failed to protect those
policyholders most seriously affected by
the decades-long mismanagement of the
estate while in rehabilitation, he purposely
cut off any and all attempts by those vic-
tims to seek their own recourse.

Until the superintendent provides a
plausible explanation for his failure to fol-
low his own preaching by pursuing those
responsible for a $2 billion loss, and why
he intentionally prevented those most
affected by that loss from filling the void,
I will continue to ask the questions.
Without answers, his white-knight legacy
against the evil wrongdoers in the banking
and insurance worlds must come with a
very large asterisk.[JA
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